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ticular persons as students. In the principal case under discussion, 
however, it is submitted that there is great force to the argument of 
the relator's counsel 84 that it is not a case to decide the right of a 
college to dismiss, without assigning reasons, a student during a 
vacation, but that "having elected to pursue a course equivalent to 
charging the relator with grave offenses, it was the legal duty of the 
college before taking disciplinary action to give her such a hearing 
as accords with the requirements of fair play and fundamental 
justice." 

There is no more reason why such a rule should prevail in the 
case of a public school, as in Commonwealth v. McCauley, ss than 
where a private school is involved. 38 The remarks of Sadler, J., 37 
ought to apply to the latter case as well as to the former. Basis for 
such a contention might be found in an Indiana case, 38 in which the 
court said : "It is true, as a general rule, that mandamus will not lie 
to enforce the obligations of a contract, but a contract may create a 
relation upon which the law will impose rights and duties enforce- 
able by mandamus." 

Of course if, upon appeal, it is affirmed that the student was not 
wrongfully expelled or that the investigations since the dismissal 
have amounted to a proper consideration of the matter, then the 
decision ought to stand. But it is not necessary to say that a court 
of law has no jurisdiction over a private institution of learning. To 
allow such a school to select its students is proper; that it may even 
dismiss at any time without assigning reasons is perhaps justifiable; 
but to permit it arbitrarily and without a fair trial to send a student 
out into the world branded a thief is not in keeping with the spirit of 
American institutions. 

E. G. H. 



The Extent of Admiralty Jurisdiction Over Hydro- 
aeroplanes. — In this age of development it is not surprising that 
the admiralty courts have been faced with a new problem: namely, 
the extent of their jurisdiction over airplanes, land and water. While 
purely a twentieth century invention, the possibilities of aerial trans- 
portation have already been recognized to such an extent that a con- 
stitutional amendment has been recommended, to confer on Congress 

"These include Senator George Wharton Pepper. 

"See note 14. 

"The mere fact that the defendant is a private corporation has not 
been considered a sufficient defense to the writ of mandamus. The People 
ex rel. Bartlett v. The Medical Society of Erie, 32 N. Y. 187 (1865). 

r Contained in note 14. 

38 State v. Marion Light and Heating Company, 174 Ind. 622, 92 N. E. 
731 (1910). 
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the power to legislate respecting aviation, in order that the law on 
this subject may be uniform throughout the country. 1 

The argument has frequently been advanced that jurisdiction 
over aircraft was conferred on the admiralty courts by the Constitu- 
tion, 2 attention being drawn to the broad-minded policy of our 
Federal courts which enables the jurisdiction to be extended to meet 
the needs of commerce as they arise, 3 and also to the fact that 
vessels are within the scope of admiralty jurisdiction regardless of 
their form, construction, rig, equipment, or means of propulsion. 1 
As long as a craft is capable of navigation and is actually used or 
intended to be used for transportation on navigable waters, it is 
subject to admiralty jurisdiction. 5 

1 Reports of American Bar Association (1921) Vol. XLVI, p. 505. 

* "The judicial power shall extend ... to all cases of admiralty and 
maritime jurisdiction." Federal Constitution, Art. Ill, par. 2. See 49 Amer. 
ican Law Review 599. 

'De Lovio v. Boit, 2 Gall. 398, 467 (C. C. 1815)) ; Waring v. Clarke, 5 
How. 441, 12 L. Ed. 226 (1847) ; The Lottawanna, 21 Wall. 558, 22 L. Ed. 654 
(1874) ; North Pac. S. S. Co. v. Hall Bros. Co., 249 U. S. 119, 125, 63 L. Ed. 
510 (1918). 

To go more into detail, jurisdiction was originally restricted to tidal 
waters; The Steamboat Jefferson, 10 Wheat. 428, 6 L. Ed. 358 (1825) ; The 
Steamboat Orleans v. Phoebus, 11 Peters 175 (1837); but it is now held 
that admiralty has jurisdiction if the waters are navigable to commerce of a 
substantial character. The Genesee Chief, 12 Howard 443, 13 L. Ed. 1058 
(1851) ; Jackson v. Steamboat Magnolia, 20 Howard 296, 15 L. Ed. 909 
(1857). If the waters in question form, in connection with other waters, 
a link in interstate commerce it is immaterial that they are entirely within 
one state ; as, for example, the Erie Canal. The Robert W. Parsons, 191 
U. S. 17, 48 L. Ed. 73 (1903). 

Emphasis is also laid on the liberal interpretation of the word "vessel," 
jurisdiction being held to include dredges ; McRae v. Bowers Dredging Co., 86 
Fed. 344 (C. C. 1898) ; Bowers Hydraulic Dredge Co. v. Federal Contracting 
Co., 148 Fed. 290 (D. C. 1906) ; Richmond Dredging Co. v. Standard Amer- 
ican D. Co., 208 Fed. 862 (C. C. A. 1913) ; pump boats; Charles Barnes Co. 
v. One Dredge Boat, 169 Fed. 895 (D. C. 1909) ; a pile driver on a scow; 
The Raithmoor, 186 Fed. 849 (D. C. 191 1) ; a derrick boat; Patton-Tully 
Transp. Co. v. Turner, 269 Fed. 334 (C. C. A. 1920) ; and numerous other 
miscellaneous craft. 

The field has likewise been extended in the case of torts ; The Ply- 
mouth, 3 Wall. 20, 18 L. Ed. 125 (1865) ; Homer Ramsdell Co. v. Comp. Gen. 
Trans., 182 U. S. 406, 411, 45 L. Ed. 1155 (1900) ; The Blackheath, 195 U. S. 
361, 49 L. Ed. 236 (1904); The Raithmoor, 241 U. S. 166, 60 L. Ed. 937 
( 1916) ; so that it now includes pontoon wharves. The Mackinaw, 165 Fed. 
351 (D. C. 1908) ; The Bart Tully, 251 Fed. 856 (C. C. A. 1918). 

'Benedict's Armiralty, 4th Ed. (1910), par. 150 and cases collected. 

6 The term vessel includes "every description of water craft or other 
artificial contrivance used or capable of being used as a means of trans- 
portation on water." Act July 18, 1866, c. 201, par. 1; 14 Stat. 178; U. S. 
Comp. St. 1901, p. 4, sec. 3. Under this definition it would be immaterial that 
the structure in question was neither used nor intended to be used for trans- 
portation on navigable waters, but the authorities support the text as stated. 
There must be the animus navigandi; mere capability of navigation is insuf- 
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The analogy, however, between navigation in the air and on 
the water is overdrawn, 6 and the constitutional objections to the 
unqualified assumption of jurisdiction over aviation by the admiralty 
courts are insurmountable. 7 This is recognized in the only case that 
has come before a Federal court in admiralty, the decision very 
properly being that an airplane is not a subject of maritime juris- 
diction. 8 

Is it, then, going to make a difference that the airplane is so 
fitted out as to be able to float on the water? Apparently the New 
York Court of Appeals considered this a valid distinction, for in a 
recent case ° it dismissed a claim for damages under the Workmen's 
Compensation Law on the ground that a hydroaeroplane, while 
moored in navigable waters, is a vessel and that, therefore, the ap- 
plication of the State law is excluded. 10 

While this decision cannot be regarded as surprising, in view 
of the broad language used by the courts in discussing what vessels 

ficient. Salvor Wrecking Co. v. Sectional Dock Co., 21 Fed. Cas. 281, No. 
12,273 (C. C. 1876) ; Snyder v. A Floating Dry Dock, 22 Fed. 685 (D. C. 
1884) ; Woodruff v. One Covered Scow, 30 Fed. 269 (D. C. 1887) ; Ruddi- 
man v. A Scow Platform, 38 Fed. 158 (D. C. 1889) ; The San Cristobal, 
215 Fed. 615 (D. C. 1914) : aff'd., 230 Fed. 599 (C. C. A. 1916) ; Berton v. 
Tietjm &. Lang Dry Dock Co., 219 Fed. 763 (D. C. 1915); Cope v. Vallette 
Dry Dock Co., 119 U. S. 625, 30 L. Ed. 501 (1886). 

The power of Congress to regulate navigation being independent of its 
power to regulate commerce, it is immaterial that the structure in question 
is not engaged in commerce. Admiralty may still assume jurisdiction. The 
Public Bath No. 13, 61 Fed. 692 (D. C. 1894). A fortiori, jurisdiction ob- 
tains if the vessel is engaged in intrastate commerce; United States v. Bur- 
lington & Henderson County Ferry Co., 21 Fed. 331 (D. C. 1884) ; pro- 
vided, of course, the waters are navigable waters of the United States, as 
distinguished from navigable waters of a state. 

6 That it is not recognized internationally is shown by the following : 
"Since the outbreak of war the principle of State Sovereignty over the air 
has been generally claimed and, except by Germany, recognized; Holland, 
Denmark, and Switzerland have consistently regarded the passage of belliger- 
ent aircraft over their territory as an unneutral act, and taken active steps to 
vindicate their rights." Report of Sub-Committee of the Civil Aerial Trans- 
port Committee, January 2, 1918. Aircraft in Peace and the Law, by J. M. 
Spaight. 

' These have been so well advanced by Dean Bogert of the Cornell Uni- 
versity College of Law and by the Committee on the Law of Aviation that 
further comment would be futile. 6 Cornell Law Quarterly 271; Reports 
of the American Bar Association (1921) Vol. XLVI, pp. 503, 504. 

"Crawford Bros. No. 2, 215 Fed. 269 (D. C. 1914). 

"Reinhardt v. Newport Flying Service Corporation, 232 N. Y. 115, 133 
N. E. 371 (1921). 

"The remedy of the New York Workmen's Compensation Act is not a 
common law remedy and hence is not among the common law remedies which 
are saved from exclusive admiralty jurisdiction by the Judiciary Act of 1879. 
Southern Pacific Co. v. Jensen, 244 U. S. 205, 61 L. Ed. 1086 (1916) ; Knick- 
erbocker Ice Co. v. Stewart, 253 U. S. 149, 64 L. Ed. 834 (1919). 
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are included in admiralty jurisdiction, it is significant that in every 
instance the courts were dealing with structures that, when navigat- 
ing, actually moved about on the surface of the water and, indeed, 
could move about in no other way. Granting that a hydroaeroplane 
must necessarily move along the surface of the water for some 
distance before it can take flight, 11 and also, as pointed out in the 
instant case, 12 that "the records of the Navy Department show that 
there have been times, in transatlantic flights, when planes, abandon- 
ing the air, moved for days upon the water," the fact remains that 
the only real fundamental purpose of the hydroaeroplane — its pri- 
mary function — is to fly through the air. 13 To this extent, there- 
fore, this decision must be considered as an extention of the existing 
doctrine. 14 

Assuming the rule laid down by the New York court to be the 
correct one — that a hydroaeroplane is a vessel while in navigable 
waters — let us see what the consequences of such a holding will be. 

The jurisdiction of the admiralty depends, as to contracts, upon 
the subject matter. Rights arising out of contract are maritime 
when they relate to the navigation, business, or commerce of the 

11 ". . . there must always, for at least some space, be movement 
upon the water before there is ascent into the air. Jurisdiction cannot vary 
as the distance is short or longer. That would require us to say that the 
plane, by keeping to the water, could transform itself into a vessel, but would 
leave us helpless to define the point at which transformation would be suf- 
fered. From such embarrassment of definition there is but one avenue of 
escape. It is found in the conclusion that the plane is a vessel, and hence 
within the jurisdiction of the admiralty, when it is in the fulfillment of its 
function as a traveler through water, and has put aside its functions and 
capacities as a traveler through air," per Cardozo, J., in the instant case. See 
note 9, supra. 

12 See note 9, supra. 

M That a hydro-aeroplane cannot be regarded as marine property is 
shown by the fact that salvage may be recovered for services to a ship, even 
though the ship was in drydock at the time. The Steamship Jefferson, 215 
U. S. 130, 54 L. Ed. 125 (1909) ; The Neshaminy, 220 Fed. 182 (D. C. 1914) ; 
aff'd., 228 Fed. 285 (C. C. A. 1915). The instant case is expressly limited to 
where the plane is in navigable waters. 

Aircraft "are neither of the land nor sea, and, not being of the sea or 
restricted in their activities to navigable waters, they are not maritime," 
per Cushman, D. J., in the Crawford Bros. No. 2, 215 Fed. 269, 271 (D. C. 
1914). 

"Jurisdiction has been sustained as to a bath house built upon several 
boats as a substructure. The Public Bath vNo. 13, 61 Fed. 692 (D. C. 1894). 
This might seem to be somewhat analogous to the case of a hydro-aeroplane 
in that the primary function of the craft in question was something other 
than water navigation, but the court says: "The bath house was in effect 
the permanent cargo of the boats. It was not permanently moored . . . but 
on the contrary was designed for navigation and transportation." 

That a hydro-aeroplae does not "navigate" on water, see notes 16 and 
28, infra. 
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sea. 10 The question thus arises, is a contract for supplies or repairsi 
to a hydroaeroplane a maritime contract ? 16 The answer should be 
the same independent of where the craft is at the time of entering 
into or performing the contract, but the only contract which could 
be brought within admiralty jurisdiction under the doctrine of the 
instant case would seem to be one for repairs to the pontoons and 
hull (if we may so term the cockpit), the craft actually being in 
navigable waters of the United States at the time the repairs are 
made. Repairs to the wings are to enable the craft to fly and have 
no relation to the navigation, business, or commerce of the sea. 

A contract for the rendition of stevedoring services is mari- 
time. 17 If the time ever comes when hydroaeroplanes will carry so 
much cargo that the services of stevedores will be required, admiralty 
jurisdiction will attach only if the services are performed while the 
craft is in navigable waters. 18 

Seamen — that is, all persons, except apprentices, employed on 
board a vessel 19 — have a prior claim for their wages. 20 It is neither 
logical nor practical to measure the extent of an aviator's priority 
by the distance his plane travels on the water before attaining flying 
speed. 

That branch of marine jurisprudence which embraces cases of 
salvage has to do with a situation which is purely maritime. 21 
Salvage can be recovered only for services rendered to marine 
property?* Suppose a hydroaeroplane, while flying over navigable 

15 De Lovio v. Boit, 2 Gall. 398 (C. C. 1815) ; North. Pac. S. S. Co. v. 
Hall Bros. Co., 249 U. S. 119, 63 L. Ed. 510 (1918) ; The Susquehanna, 267 
Fed. 811 (C. C. A. 1920). 

" Statute gives a maritime lien enforceable by a proceeding in rem for 
supplies, repairs, and other necessaries furnished to a vessel. Act June 23, 
1910, c. 373, sec. 1; 36 Stat. L. 604; 9 Fed. Stat. Ann. 346. With the ex- 
ception of the case stated in the text, this statute would seem to apply only 
in case the hydro-aeroplane intended to navigate exclusively on the water, 
in which case, it is submitted, it can no longer be properly classed as a 
hydroaeroplane. 

" The Allerton, 93 Fed. 219 (D. C. 1809) ; The Strathnairn, 100 Fed. 
673 (D. C. 1911). 

"As a hydro-aeroplane is not a vessel while in the air, it is the very 
circumstance that enables the stevedore to perform his services — namely, the 
landing on the water — that gives the jurisdiction, if, in fact, admiralty juris- 
diction attaches at all. 

"Act June 7, 1872, c. 322, sec. 65; 17 Stat. L. 277; Rev. St. Sec. 4612. 
Even bartenders are included. The J. S. Warden, 175 Fed. 314 (D. C. 1910). 

M The Virgo, 46 Fed. 294 (D. C. 1891); Saylor v. Taylor, 77 Fed. 476 
(C. C. 1896) ; The Eva D. Rose, 151 Fed. 704 (D. C. 1907). 

11 Mason v. The Ship Blaireau, 2 Cranch 240, 2 L. Ed. 266 ( 1804) 
Falcke v. Scottish Imperial Insurance Co., 34 Ch. D. 234, 248 (Eng. 1886). 

"Cope v. Vallette Dry Dock Co., 119 U. S. 625, 30 L. Ed. 501 (1886) ; 
The Steamship Jefferson, 215 U. S. 130, 54 L. Ed. 125 (1909) ; The Nesham- 
iny, 220 Fed. 182 (D. C. 1914) ; aff'd., 228 Fed. 285 (C. C. A. 1915) ; Hughes 
on Admiralty, 2nd Ed. (1920), p. 134. 
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waters, becomes unmanageable and dives into the water, coming to 
rest on the bottom. Should a court of admiralty award salvage for 
services rendered in locating and raising the craft on the theory that 
it was transformed into a vessel the moment it struck the water? It 
may well be doubted if salvage could be claimed for rescuing goods 
from freight cars which had fallen from a railroad bridge into a 
river constituting navigable waters of the United States. 23 

The jurisdiction of the admiralty over marine torts depends 
upon the locality of the act. 24 So if a hydroaeroplane strikes a 
vessel, admiralty has jurisdiction of an action brought to recover 
damages, but if the plane was in flight at the time of the collision 
the libellant would be limited to a suit in personam. 25 

A passenger may proceed in rem for actionable injury received 
aboard a ship, 28 and his contributory negligence does not bar the 
action. 27 Here again the court would often be faced with the neces- 
sity of making vexatious preliminary inquiries before it could pro- 
ceed on the merits of the case. 

In speaking of the fact that a hydroaeroplane must necessarily 
move over the surface of the water before it can fly, 28 the court in 
the instant case says that the jurisdiction cannot vary as that distance 
is long or short. 29 The conclusion is a very practical solution of the 
question then before the court, but, in view of what has been said — 
and instances might readily be multiplied — it would seem to be still 
more practical to hold that a hydroaeroplane is never within the 
jurisdiction of a court of admiralty. 30 It is submitted that this is 
not inconsistent with the practice of the Government, so far as that 
practice has developed. 31 

23 Cope v. Vallette Dry Dock Co., 119 U. S. 625, 30 L. Ed. 105 (1886) • 
The Gas Float Whitton No. 2, (Eng. 1897) A. C. 337- Hughes on Admiralty, 
2nd Ed. (1920) p. 136. 

24 The Plymouth, 3 Wall. 20, 18 L. Ed. 125 (1865); Martin v. West, 222 
U. S. 191, 56 L. Ed. 159 (191 1 )• 

"The Rock Island Bridge, 6 Wall. 213, 18 L. Ed. 753 (1867). 

"The City of Panama, 101 U. S. 453, 462, 25 L. Ed. 1061 (1879) ; The 
Tourist, 265 Fed. 700 (D. C. 1920). 

"The Schooner Catharine v. Dickinson, 17 How. 170, 15 L. Ed 233 
(1855) ; The Max Morris, 137 U. S. 1, 34 L. Ed. 586 (1890) ; The Tourist, 265 
Fed. 700 (D. C. 1920). 

a Such movement does not constitute navigation in the sense in which 
that word is used by courts of admiralty, for the hydro-aeroplane has not 
"put aside its functions and capacities as a traveler through air." 

M See note n, supra. 

" See note 16, supra. 

""The conclusion to which we are thus led is in accordance with the 
practice of the government, so far as practice has developed. The Treasury 
Department of the United States requires seaplanes and hydro-aeroplanes 
to be registered as vessels. The same department has held that in navigating 
the water they are subject to the rules of the road. It has also held them 
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Admiralty and maritime jurisdiction embraces matters relating 
to the sea and to its commerce and navigation. But a hydroaeroplane 
is not of the sea, but of the air; neither does it navigate the seas m 
any sense of the word. Navigation means movement on water in 
ships — it is the science of directing the course of vessels 32 — and 
seamanship is necessarily involved. The taking off and landing of 
a hydroaeroplane, however, belongs to the art of aviation rather 
than navigation. Maritime law was established "to regulate the deal- 
ing and intercourse of merchants and mariners, in matters relating 
to the sea." 33 To include a hydroaeroplane within this jurisdiction, 
therefore, be it a land or water machine, appears to be neither within 
the letter nor the spirit of our constitution, nor within the meaning 
of the phrase "admiralty and maritime" as understood by com- 
mercial nations from the time of the Rhodians. 

R. W. T. 



The Right of a Diseased Alien Wife of a Citizen to 
Admission to the United States. — The admission of diseased 
persons into the United States is regulated by the Immigration Act 
of 1917, Section 3 of which provides 1 that persons afflicted with 
a loathsome or dangerous disease shall be excluded ; but Section 22 
provides: 2 "That whenever an alien shall have been naturalized 
or shall have taken up his permanent residence in this country, and 
shall thereafter send for his wife . . . and said wife . . . 
shall be . . . affected with any contagious disorder, such wife 
. . . shall be held ..." and precautions taken before she 
is admitted; the same section proceeds: "Provided, that if the person 
sending for wife ... is naturalized, a wife to whom married 
. . . subsequent to such husband's . . . naturalization shall 
be admitted without detention." 

to be vessels within the meaning) of the Tariff Law (Act Oct. 3, 1913, par. 
4— J. subds. S and 6 [U. S. Comp. St. pars. 5309, 5310] ; Treasury Decision 
No. 36156.) Rulings not dissimilar have been made by the Department of 
Commerce. A libel against a hydro-aeroplane has been filed in the United 
States District Court for the Southern District of New York, and process 
issued thereon. American Bar Ass'n., 1921, Report of the Special Committee 
on the Law of Aviation, pp. 7, 24." Per Cardozo, J., in the instant case. See 
note 9, supra. 

A libel against a hydro-aeroplane was also filed in Yacht Repair & 
Storage Co. v. one Hydro-aeroplane or Flying Boat, D. C. U. S., E. D. Pa., 
No. 79 in Admiralty, 1920 ; but in neither instance was the court required to 
decide the jurisdictional question. 

"Century Dictionary and Cyclopedia, Vol. 6, Navigation. 

"Benedict's Admiralty, 4th Ed. (1910), par. 140. 

*Comp. St. 1918, Comp. St. Ann. Supp. 1919, s. 4289^ b. Fed. Stat. Ann., 
1918 Supp., p. 214. 

* Comp. St. 1918, Comp. St. Ann. Supp. 1919, s. 4289J4 1- Fed. Stat. Ann., 
1918 Supp., p. 233. 



